Environmental Dispute Resolution information revolution, and global environmental change) have shaken social, economic, and political systems in ways comparable to those that occurred when the United States shifted from an agricultural (first wave) to an industrial (second wave) society. As part of this shift, environmental challenges and conflict concerning environmental decisions have "grown exponentially" (Lach 1996,211) .
In response to this increased conflict, the environmental management literature is ripe with normative pleas to increase the roles of the lay public and interested stakeholders in the resolution of environmental disputes. One author, for example, argues that such participation in the resolution of water conflicts in the western United States is a fundamental tenet of our democratic government (Waller 1995) . Another argues that the use of alternative dispute resolution (ADR) techniques could greatly improve the management of Superfund cleanups (Whitman 1993) . The Environmental Protection Agency's (EPA) Office of Site Remediation claims in one of its publications that there are several benefits of ADR in its environmental enforcement actions. These include lower transaction costs, a focus on problem solving (as opposed to positioning), the generation of settlement options that are more likely to be tailored to stakeholders' needs, and the saving of time (U.S. Environmental Protection Agency 1995) . Finally, a study of intergovernmental conflict stemming from state law that replates solid waste in North Carolina concludes that state and local governments may be able to positively resolve such disputes by adopting a problem solving stance and searching for win-win results (Jenks 1994 ).
There are, however, insufficient analyses of environmental dispute resolution (EDR) efforts in the public management literatures, generally, and no comprehensive studies of EDR in the states. Examples of existing analysis include deHaven- Smith and Wodraska (1996) , who examined consensus building in integrated resources planning within the Metropolitan Water District of Southern California; Kerwin and Langbein (1995) , who analyzed negotiated rule making at EPA; Fiorino (1988) , who looked at regulatory negotiation as a policy process at the EPA; Blackburn (1988) , who examined environmental mediation as an alternative to litigation; and Perritt (1986) , who analyzed the use of ADR techniques in negotiated rule making. Some public administration scholars also have examined generic conflict resolution techniques (see, e.g., Lan 1997) . Thus, while the literature generally has advocated EDR as a public management response to the third-wave (or millennial) problem of environmental conflict, broad studies that assess the success of these programs or the degree to which they are implemented by state agencies are
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Downloaded from https://academic.oup.com/jpart/article-abstract/10/1/137/991753 by Emory University Health Sciences Center Library user on 31 May 2018 scarce. The purpose of this article is to assess the extent to which state governments adopt EDR techniques and explore the reasons that states differ in their success at adopting EDR techniques-in other words, the state of the states in environmental dispute resolution at the millennium.
The term environmental dispute resolution means the "variety of approaches that allow parties to meet face to face to reach a mutually acceptable resolution of the issues in a dispute or potentially controversial situation" (Bingham 1986) . It is often viewed as "intervention between conflicting parties or viewpoints to promote reconciliation, settlement, compromise or understanding" in the environmental arena (McCrory 1981) . This includes "[mere] assistance from a neutral third party to the negotiation process" (Bingham, Anderson, Silberman, Habicht, Zoll, and Mays 1987) . Such assistance can be directed toward settling disputes that arise out of past events or can be directed toward establishing rules to govern future conduct, such as in the case of regulatory negotiation (Eisenberg 1976 ).
We will examine three issues in this article: What is the state of the states in environmental dispute resolution at the millennium? What characteristics of state governments are correlated with strong environmental dispute resolution programs? What are the implications of the current state of the states in EDR for public management in the next century?
THREE INFLUENTIAL LENSES
This article is influenced by three very different public management research projects and literature streams: environmental rankings of states as generated by Lester, work emanating from the government performance project at Syracuse University, and the diffusion of innovation literature.
The Lester Ratings
In a 1995 study, James Lester argued that in the age of federalism, state environmental performance would be driven not by federal influence, but by a state's institutional capacity and its commitment to environmental protection. He then categorized states, based on their commitment to environmental quality and their institutional capacity for environmental management, in order to predict how states would respond in the 1990s to the new federalism policies of unfunded mandates and decreased funding for environmental protection programs. Based on the Green Index published by the Institute for Southern Studies, on information provided by the Fund for Renewable Energy and the
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Downloaded from https://academic.oup.com/jpart/article-abstract/10/1/137/991753 by Emory University Health Sciences Center Library user on 31 May 2018 Environment (FREE), on state spending on environmental protection, and on his own research, Lester created a typology of environmental innovation. This typology includes progressives (high commitment and high capacity), stragglers (high commitment and low capacity), delayers (low commitment and high capacity), and regressives (low commitment and low capacity). Exhibit 3 lists the grades Lester assigned to the selected states, with A signaling the progressives, B signaling the stragglers, C signaling the delayers, and D signaling the regressives. We use these grades as measurements of environmental protection efforts. The Lester study raises an important hypothesis for our research:
• States with strong commitment to environmental protection efforts will have strong EDR programs.
The Government Performance Project (GPP) Ratings
In 1996, the Maxwell School of Citizenship and Public Affairs at Syracuse University was awarded a four-year grant from The Pew Charitable Trusts to rate the management performance of state and local governments and selected federal agencies in the United States. The grant supports the study of government management in five areas: financial management, human resource management, information technology, capital management, and managing for results. Each topic was surveyed separately. In addition, the researchers focused both on how well these five areas were integrated and on the effective communication of government performance issues to the citizenry.
In February 1999 the results of the state survey were announced and published in Governing magazine. States were graded on an A-F scale in each of the five areas and were also given an overall grade. Exhibit 3 lists selected states' management grades and their overall grades, as assigned by researchers at the Maxwell School. These data, though not specifically environmental in nature, provide a different and more up-to-date measure of capacity than does Lester's work. In our study we use the overall GPP grade as a measure of state governments' institutional capacity, since it combines information on the state governments' capabilities in financial management, human resources, capital management, information technology, and management for results. The GPP study dramatically illustrates that states' performance and capabilities vary and that these variations can be systematically measured and compared. 
Environmental Dispute Resolution
• States with high management grades will have strong EDR programs.
• States with high capacity grades will have strong EDR programs.
The Diffusion of Innovation Literature
The GPP study notes that "the people we talked to were hungry for news of innovation in other states. They wanted to hear about Utah's travel office . . . and Kentucky's aggressive recruitment policies ..." (Barrett and Greene, Feb. 1999, 17) . Today, the desire to innovate is alive and well in the state governments. Perhaps this is why the diffusion of innovation is another important stream of research in public management.
This approach was first introduced to political science and public administration with Walker's 1969 study of the diffusion of innovation among the states. However, as Rogers (1995) points out, this stream of research was well established in anthropology, sociology, and education as early as the 1940s and can be traced back to Tarde's work at the turn of the century (1903) . It began with the study of the diffusion of innovation among individuals and then shifted the unit of analysis to organizations. In public administration terms, innovation and diffusion refers to why governments (usually states) adopt programs that are new to them (Berry and Berry 1999) . Innovation studies have addressed a wide range of topics, from school choice (e.g., Minstrom 1997) to living will laws (Hays and Glick 1997) to state lotteries (Berry and Berry 1990) to hazardous waste regulation (Deyle and Bretschneider 1995) .
The innovation literature suggests that several variables influence the adoption of innovative policies or programs. These include structural characteristics such as internal political, economic, and social characteristics; the actions of neighboring states; and elite ideology and motivation. Also, as Everett Rogers , 335, 380), Michael Minstrom (1997 , and others argue, individuals who influence organizations (or individuals) in the innovation/diffusion process (also referred to as change agents or policy entrepreneurs) and leaders within organizations hold considerable power in the decision to adopt innovative policies. (See, e.g., Rogers 1995, 26-28.) In this study, we have deliberately chosen not to assign innovation grades to the states based on an assessment of their EDR programs. Our rationale is that an EDR program must fit the particular culture of each state (O'Leary, Yandle, and Moore
141/J-PART, January 2000
Downloaded from https://academic.oup.com/jpart/article-abstract/10/1/137/991753 by Emory University Health Sciences Center Library user on 31 May 2018 1999, 611) . For some states where the culture does not support the use of EDR, choosing not to implement a comprehensive EDR program may be a wise public management decision. Since it is inappropriate to use EDR adoption to grade state innovation, we cannot use it to generate or test hypotheses. Rather, we use the innovation literature to assist in explaining why some states have adopted EDR programs while others have not.
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THE STUDY
During the summer and fall of 1998 researchers from the Indiana Conflict Resolution Institute (ICRI) telephoned state environmental and dispute resolution officials and asked a set of common questions concerning the scope and status of their EDR programs, if any. Interviews averaged one hour, and for many states there were multiple interviews with multiple officials. The researchers wrote state summaries that were based on these telephone interviews and that highlight the status of each state's program or programs. The summaries were supplemented by a search for all state laws regarding ADR and a literature and document search on the use of EDR within the state. State officials had the opportunity to comment both on draft state summaries and on the final summaries, and they frequently offered clarifying facts and insights. Exhibit 1 contains excerpts of individual state summaries. (See O'Leary, Yandle, and Moore 1999 for expanded summaries of state programs.)
For the purpose of this study, a state is considered to have an EDR program only if that program is formally acknowledged by the legislature or a state agency and is labeled an EDR program. Court annexed programs, unless they contain a specifically ascertainable environmental component, do not count for the purposes of this article, nor do the routine negotiations that are a part of the legal practice of the state's environmental attorneys. Programs sponsored by for-profit or not-for-profit organizations also are not considered state EDR programs pursuant to this definition. Partial programs, such as ombuds programs under the Clean Air Act or environmental justice programs in hazardous waste siting divisions also are not counted as state EDR programs in this study.
The Findings
Exhibit 1 summarizes each state's EDR program. Out of the fifty-one states (the study includes the District of Columbia) surveyed, twenty-four, or 47 percent, have formally acknowledged EDR programs. Of those twenty-four, convening, consensus building, and mediation are the most frequently used types of EDR processes. Each of these three types of EDR processes requires the assistance of a third party to help the involved parties move toward a resolution. In convening, consensus building, and mediation, an acceptable, impartial, and neutral third party who has no decision-making authority procedurally assists the parties to come together to discuss the issues involved and, ideally, work toward voluntarily reaching an acceptable settlement of issues in dispute. Convening, consensus building, and mediation are points on a continuum of dispute resolution techniques and processes, with convening and consensus building more informal and less directed than mediation.
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States Using EDR
In some states (such as Florida, Hawaii, Massachusetts, Minnesota, Montana, Nebraska, North Carolina, Oregon, and Washington) neutral third party assistance is most often sponsored by a neutral state agency. One such example is the Oregon Dispute Resolution Commission. In other states (such as New Jersey, New York, Indiana, Kentucky, Michigan, Ohio, Oklahoma, Pennsylvania, and Texas) the neutral third party assistance is most often sponsored by a state environmental or natural resources agency. An example here is the New Jersey The cumulative results of our evaluation are captured in an overall EDR grade for each of the twenty-four states.
145/J-PART, January 2000
The states with the highest grades for EDR excellence are Florida, Kentucky, New Jersey, New York, Oregon, Pennsylvania, and Texas. Second tier states are Hawaii, Massachusetts, Michigan, Minnesota, North Carolina, Vermont, and Wisconsin. The third tier states are Maine, Montana, Nebraska, Ohio, Oklahoma, and Washington. In the bottom tier are Alaska, Colorado, Connecticut, and Illinois.
States Opt Out
One theme that runs through the environmental dispute resolution literature is that EDR is not a universal policy solution. Some cases are not appropriate for EDR and certain social or institutional settings are not appropriate for EDR programs. (See, e.g., Bingham 1986) . For example, O'Leary, Yandle, and Moore (1999) found that states with successful EDR programs experienced support from the highest echelons, ensured that officials were fully educated in EDR techniques and had the authority and time to negotiate, and tailored their programs to the existing culture of the state and organization. Thus it is not surprising that at the turn of the century, states have not universally adopted 146/ J-PART, January 2000 The reasons states gave for not adopting EDR programs fell into three categories. First, as we mentioned previously, 30 percent of the states that do not have an EDR program plan to initiate one in the future. Second, 30 percent of states that opt out utilize EDR techniques (most often mediation) but use an independent provider or providers other than instituting their own state-acknowledged EDR program. This is often because a strong alternative provider already exists, so there is no need to create a duplicative program. Arizona, Georgia, and Virginia, for instance, use this approach. Third, 40 percent of the states that opt out choose not to use EDR in any form. This may be because the state or agency culture does not, at this time, support the providing of EDR services. Idaho, West Virginia, and Kansas fall into this category.
Deciding to Use EDR
Earlier, we hypothesized that states would be more likely to adopt EDR programs if they had high management abilities, institutional capacity, or environmental commitment. Exhibit 3 juxtaposes the grades of twenty-four EDR states and twenty-seven non-EDR states for management and capacity, as assigned by the GPP; for environmental protection, as assigned by Lester; and for EDR, as assigned by the authors of this article. Exhibit 4 presents a summary comparison of the grade point average (GPA) of states with and without EDR programs.
While no strong overall patterns or connections emerge among the GPP grades and the EDR grades, a few observations may be made. First, states with higher institutional capacity and management abilities appear to be slightly more likely to adopt EDR programs. States with EDR programs have a GPA of 2.62 on institutional capacity versus a GPA of 2.49 on institutional capacity for states without EDR programs. Similarly, states with EDR programs have an average GPA of 2.44 in management versus a GPA of 2.13 in management for states without EDR programs.
Second, the only two states that earned two As from the GPP-Missouri and Virginia-are both opt-out EDR states. While EDR is used informally in Missouri, no formally acknowledged program exists, and Virginia relies on a university-based EDR program. Third, Utah, which earned one A-from the GPP as an overall capacity grade, also has no formally acknowledged EDR program. Finally, only one A-rated state, Washington, which 148/ J-PART, January 2000 earned an A-overall capacity grade from the GPP, has an EDR program. Ironically, the Washington program, which for years was considered one of the most forward-thinking EDR programs in the United States, was terminated in 1997 by a new governor, Gary Locke-a Democrat.
Environmental protection ratings show a stronger but still not remarkable differentiation between states with and without EDR programs. States with EDR programs have an average environmental GPA of 3.00 compared to an average environmental GPA of 2.12 for states without EDR programs. However, the pattern becomes a bit clearer when the extremes of Lester's scale are examined. Eight out of ten states that receive an A for 150fJ-PART, January 2000 Overall, the diversity of results is exemplified in an examination of the top EDR states. The state with the highest-ranked EDR program, Florida (grade of A+), has a high environmental protection grade (A) but only average management and capacity grades (B and C + , respectively). The state with the second highest EDR grade, Kentucky (grade of A), has a miserable environmental protection grade (D), but it has B and B-grades in management and overall capacity, respectively. The six state EDR programs that earned grades of A-(New Jersey, New York, Oregon, Pennsylvania, Texas, and Wisconsin) all had GPP grades in the B range, except for New York and Wisconsin, which earned grades of D-l-and C respectively for management.
In summary, for management, institutional capacity, and environmental commitment, the hypothesized relationships do exist. The relationship between environmental commitment and EDR programs is the strongest. But for all hypotheses the relationship is neither strong nor dramatic. While these variables partially explain why states adopt EDR programs, it cannot explain this decision completely. Instead, the diffusion of innovation literature can be used to supplement our understanding of the choice to adopt or not to adopt EDR programs.
Innovation Leadership
Rather than seeing strong EDR programs solely as a function of strong overall management, strong overall state capacity, or strong environmental protection programs, we hypothesize that strong EDR programs are a function of the above characteristics and leadership in the innovation-decision process.
Of these characteristics described in the innovation literature, the presence of a champion or change agent appears to be the most important for EDR adoption. In each of the eight states that earned an EDR grade in the A range, there were EDR champions who, at the right place at the right time, advocated EDR. Similarly, among the states that received an EDR grade in the D range, there was a clear absence of such a powerful champion. The diffusion of innovation literature calls such champions change agents. According to Rogers, a change agent is "an individual who influences clients' innovation-decisions ..." (1995, 27) . An example can be seen in the New Jersey program, advocated by Nancy Milsten. Milsten, an environmental attorney from the private sector, was fed up with the adversarial and costly way that environmental disputes were handled by the New Jersey Department of Environmental Protection (NJDEP). When a new agency head was appointed by the governor, Milsten, who had no previous connection or political clout with the new director, convinced him to allow her to start an EDR program as a pilot project. This action by Milsten as change agent led to the independent Office of Dispute Resolution within NJDEP that today is one of the most respected EDR programs in the country.
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While the innovation literature also points to the influence of internal and external characteristics (such as geographic clustering or elite ideology-as measured by party affiliation) on states' innovation decisions, the influence of these variables on the decision to use EDR programs or opt out of having an EDR program is not immediately clear. Northeast does not. Overall, of the variables suggested by the innovation literature, the evidence weakly supports geographic clustering and elite ideology but offers strong support for the importance of change agents.
IMPLICATIONS FOR PUBLIC MANAGEMENT IN THE NEXT CENTURY
In explaining states' decisions whether to adopt an innovation such as EDR programs, it is important to consider a variety of explanations. Our research shows that for EDR the originally hypothesized management ability, institutional capacity, and environmental commitment had some influence but could not solely explain the decision. Instead, the innovation variable change agents (and to a more limited extent geographic clustering and elite ideology) provide an important explanation for states' decisions on whether to adopt EDR programs. By combining the influence of change agents with the originally proposed hypotheses (management, institutional capacity, and environmental commitment), we can gain a preliminary understanding of why states choose whether to adopt EDR programs. This finding illustrates the complexity of the decision to adopt these innovative programs.
While we are now in Toffler's third wave of complex social transformations, Gaus' observation of the role of government still holds true. The difference is that in the age of federalism, much of government's work is done at the state and local levels rather than at the federal level (Lester 1995; O'Leary, Durant, Fiorino, and Weiland 1998) . The importance, therefore, of understanding how and why states adopt different policy solutions to similar environmental problems (such as the decision to adopt EDR instead of other means of resolving environmental disputes) will continue to grow in importance.
This study represents a preliminary effort to understand states' responses to environmental conflict as an example of third-wave problems that demand public managers' attention at the millennium. Environmental problems will not go away; in fact, we expect that they will become more intense and complex. Environmental dispute resolution techniques and processes can be positive methods to employ in order to address those compelling public management challenges, but they clearly are not one-sizefits-all panaceas for all states. As our understanding of the state innovation process continues to grow, we can hope that our ability to best match states' policy problems, public management challenges, and diverse cultures with appropriate public management and policy solutions will continue to improve. • Full text online for subscribers • Easy searching, downloading and printing
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